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LYNCH, Circuit Judge. Joshua N eves-Marquez, a

devel opnental | y del ayed and hearing-i npaired teenager who attends
public school in Puerto Rico, filed this federal |awsuit to conpel
officers of the Departnent of Education of the Comonweal th of
Puerto Rico to provide hima sign | anguage interpreter ordered for
him several nonths earlier by a hearing officer wunder the
Individuals with Disabilities Education Act (IDEA), 20 U S.C 8§
1400 et seq. The suit asserted clains under IDEA;, Title Il of the
Anericans with Disabilities Act (ADA), 42 U.S.C. 8 1210 et seq.;
Section 504 of the Rehabilitation Act, 29 U S.C. § 794; 42 U.S.C
8§ 1983; and two provisions of the Puerto Rico Cvil Code.

In Puerto Rico, all public elenentary schools are run by
t he Conmonweal th' s Departnent of Education. The Departnent, which
receives mllions of dollars in federal funding for special needs
students each year, chose not to appeal fromthe hearing officer's
order. Although the Departnent provided an interpreter for the
rest of that school year, it stopped providing one when Joshua
began the next school year, even though it conceded his continued
need for one. Wen his parents, his special education team and
t he superintendent of his school affirnmed that need and requested
that an interpreter be provided pronptly, the Departnent did not
r espond.

When sued, t he Cormonweal t h, t he Departnment of Educati on,

and t he i ndi vi dual defendants replied that the federal court | acked
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jurisdiction under the Eleventh Anmendnent. They al so sought
di sm ssal of the case on grounds of untineliness, exhaustion, and
lack of statutory standing, and said that the conditions for
prelimnary injunctive relief had not been nmet. Unconvinced, the
trial court, after hearing evidence, granted the prelimnary
i njunction and deni ed the defendants' notion to dism ss.

The defendants appeal, challenging the court's grant of
a prelimnary injunction and its denial of their notion to dism ss
based on El eventh Anmendnent immunity. Forced to reach the El eventh
Amendnent question, we hold that the defendants wai ved any El eventh
Amendnent immunity, at least as to 8 504 clains, by accepting
federal educational funding. Accordingly, we affirm

I.

The procedural history of this case and evidence
presented at the prelimnary i njunction hearing before the district
court on Cctober 8, 2002 is described bel ow

On August 14, 2001, Joshua N eves- Marquez started second
grade at the Maria Bas de Vasquez School, a public school in
Bayan®n, Puerto Rico. Joshua suffers from noderate to severe
bilateral hearing loss. He had just transferred to the Maria Bas
de Vasquez School, which serves nostly hearing students, from a
school for the deaf. He was twelve years old at the tinme and did

not know how to read.



In the summer before Joshua started second grade, his
parents, Jesus Ni eves and Leonor Marquez, at the reconmendati on of
a teacher, requested a certified sign |anguage interpreter to
assi st Joshua in the classroom Joshua's nother is a special
education teacher. After the school failed to provide an
interpreter, Joshua's parents filed an adm nistrative conplaint
under 20 U. S.C. 8§ 1415(b)(6) against the Puerto Rico Departnent of
Educati on on Novenber 6, requesting that Joshua be assigned his own
sign | anguage interpreter. On Decenber 4, 2001, the adm nistrative
judge found that Joshua's need for a certified sign |anguage
interpreter was "urgent"” and ordered the school to provide one.
The Departnment of Education did not appeal the decision. During
the second senester of the second grade, from January through My
of 2002, Joshua shared a certified sign |anguage interpreter with
anot her student in his class. Although Joshua's nother was not
fully satisfied with the sharing of an interpreter, she accepted
t he situation.

When Joshua entered the third grade in August 2002,
however, the defendants no | onger nade a sign | anguage i nterpreter
available to him No advance notice of this change was given to
Joshua or his parents. On August 9, 2002, Joshua's parents
attended a "canpo” neeting with specialists, teachers, and the
director of the school to analyze Joshua's special needs and the

services he required. As best we can tell, this was the annua
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team neeting and evaluation required under IDEA, 20 US.C 8§
1414(d) (4) (A); the defendants have put forth no evi dence ot herw se.
The neeting participants agreed that Joshua needed an interpreter
for the third grade and that the need was urgent.

Joshua' s not her notified the superintendent of Maria Bas
de Vasquez School of the situation in August after school started
and asked that a sign | anguage interpreter be provided to her son.
He told her that he did not have one avail able but wote a letter
on August 9 to defendant Edna Rosa-Col 6n, the director of the
Bayanmdn Regi on of the Departnent of Education. The letter stated
that "[w] e hope that [Joshua] can be helped to be able to solve
[his need for a sign | anguage interpreter] as soon as possi bl e and
permanently." Joshua's nother hand-delivered the letter to Rosa-
Col 6n' s secretary on August 22. Joshua and his parents received no
response fromthe Departnment of Education and no explanation as to
whether it was taking steps to find an interpreter for Joshua.

On Cctober 1, 2002, the plaintiffs filed a conplaint in
federal district court agai nst the Cormonweal th of Puerto Rico; the
Puerto Rico Departnment of Education, through its Secretary, Ceséar
Rey- Hernandez; the director of the Maria Bas de Vasquez School
Elsie Trinidad; and the director of the Bayandbn Region of the
Department of Education, Rosa-Col 6n. The conplaint sought a
prelimnary and permanent injunction as wel|l as conpensatory and

puni tive damages. On the sane day that the conplaint was fil ed,



Joshua and his parents al so noved for a tenporary restraini ng order
and prelimnary injunction requiring the i medi ate provision of a
sign |l anguage interpreter. The district court held an evidentiary
hearing on the notion on Cctober 8, 2002.

At the evidentiary hearing, defense counsel admtted to
the district court that "we acknow edge [Joshua] needs . . . an
assistant to interpret for him beside[s] the interpretation that
t he school teacher can do." Joshua's third-grade teacher testified
that she has only sone basic know edge of sign | anguage and i s not
a certified interpreter. Joshua, she testified, is quite deaf and
can only sonetines read |lips and vocalize. At thirteen, he cannot
read and can wite only basic words, such as "nom' and "bat hroom"
Because the class has only nine students, the teacher tries to
conmuni cate with Joshua face-to-face, but, in her view, Joshua
needs a sign language interpreter. She testified that, from what
she understood, her view was shared by the school director and
superi nt endent .

In addition, an audiologist testified that Joshua has
difficulty understanding words spoken to him Based on his
eval uation of Joshua, he testified that even with a hearing aid,
Joshua would not be able to hear the teacher in nost classroom
situations unl ess an FMsystemwere available to transmt the sound
of the teacher's voice directly into his hearing aid. No FMsystem

was available in his classroom The audi ol ogi st, who received



referrals fromthe Departnent, further testified that the mgjority
of students with hearing |loss of Joshua's type comruni cate much
better through sign | anguage than through verbal comuni cation and
l'ip reading.

Joshua's nother testified that his hearing |oss has
retarded his | earning. For the past five years, he has worn a
hearing aid, which his parents finally obtained after a series of
di sputes with the Departnent. She testified that she transferred
Joshua fromthe school for the deaf before second grade because she
was aware that services at that school would end for Joshua when he
reached the age of twenty-one and she feared that he would never
learn to read or be prepared for the working world if he stayed
t here.

On Cctober 9, the defendants noved to dismss the
plaintiffs' |DEA ADA, and Rehabilitation Act clains based on

El eventh Anendnent immunity. Despite Ex parte Young, 209 U. S. 123

(1908), the defendants did not confine their notion to dismss to
the plaintiffs' damages cl ai ms but requested that the case agai nst
all defendants be dismssed in its entirety based on Eleventh

Anendrment imunity.! In addition, they noved to dismss all four

! Under Ex parte Young, 209 U.S. 123 (1908), the defendant
state officers were proper defendants for prospective injunctive
relief, but the Cormonweal th or the Departnent qua Departnent were
not. 1d. at 155-56, 159-60. The defendants have failed to brief
those distinctions at all. Since certain defendants are proper
parties, we do nothing further with the issue.

-7-



federal clainms on various other grounds, arguing (1) that the
plaintiffs were not "parties aggrieved" with statutory standing
under IDEA's right-to-sue provision, 20 U S.C. 8§ 1415(i)(2), and
such standi ng was necessary to sue under | DEA or any ot her federa
st at ut e, (2) that the plaintiffs had failed to exhaust
adm ni strative renedies under |DEA and thus could not sue under
| DEA or any other federal statute, and (3) that the plaintiffs had
brought their clainms after the statute of Iimtations had expired.
The def endants al so opposed the plaintiffs' notion for a tenporary
restrai ning order and prelimnary injunction on the ground that the
lack of a sign |anguage interpreter would not cause Joshua
i rreparabl e harm

The court did not rule imrediately. In the intervening
three weeks, the defendants failed to produce a sign |anguage
interpreter for Joshua. On Novenber 1, the court granted the
plaintiffs' notion for a prelimnary injunction and ordered the
defendants to provide Joshua with a certified sign |anguage
interpreter within twenty days. It found that the plaintiffs had
a substantial |ikelihood of success on their ADA, Rehabilitation
Act, and 8 1983 cl ai ns because t he defendants had not di sputed that
Joshua was a qualified individual with a disability or that he
needed a sign language interpreter to function effectively in
class. It also found a potential for irreparable harmto Joshua's

educat i on. Finally, it concluded that because of the potentia



harmto Joshua's educati on, the bal ance of hardshi ps and the public
interest weighed in favor of prelimnary injunctive relief.

In the sane opinion, the district court also ruled on the
def endants' notion to dismss. First, it held that Eleventh
Amendnent imunity did not bar the ADA and Rehabilitation Act
damages clains. Second, it dismssed the plaintiffs' |IDEA claim
reasoni ng that because Joshua and his parents had prevailed at the
adm nistrative | evel, they were not aggrieved by the adm nistrative
decision, and hence |acked statutory standing as "parties
aggrieved" under IDEA s right-to-sue provision. It did not,
however, dism ss the ADA, Rehabilitation Act, and § 1983 clains
because it found that IDEA allows plaintiffs to sue under other
causes of action created by federal statutes even if they were not
parties aggrieved under |DEA Third, the court found that,
al t hough the defendants were correct that IDEArequires plaintiffs
sui ng under other federal statutes to exhaust |DEA administrative
renedies if the suit seeks relief available under |DEA the
plaintiffs had done so by going through the adm nistrative process
in Novenmber 2001. Finally, the court held that the plaintiffs
clainms were not tinme-barred, regardl ess of whether the statute of
l[imtations was one year (as argued by the plaintiffs) or thirty
days (as argued by the defendants), because the limtations period
for Joshua's clains was tolled until he reached the age of

majority.



On Novenber 27, the defendants brought this interlocutory
appeal , chall enging both the prelimnary injunction and the deni al
of their notion to dismss the plaintiffs' damages cl ai ns based on
El event h Amendnent i nmunity.

II.
A Appel I ate Jurisdiction Over Gant of Prelimnary |Injunction

This court has jurisdiction under 28 U S.C. § 1292(a) (1)
to hear an interlocutory appeal from the grant or denial of a

prelimnary injunction. Tidewater G| Co. v. United States, 409

U.S. 151, 153 (1972).

B. Prelimnary Matters: |DEA Cause of Action, Exhaustion, and
Ti mel i ness

Injunctive relief, of course, is available only if the
plaintiffs have stated a valid cause of action; otherw se, thereis
no probability of success. The district court, over the
plaintiffs' objection, dismssed the IDEA claim but found that
plaintiffs could go forward with their ADA and Rehabilitation Act
claimts. We may affirmthe judgnent on any ground supported by the

record. Geenless v. A nond, 277 F.3d 601, 605 (1st Cir. 2002).

We address first the IDEA claimfor injunctive relief.
1. "Parties Aggrieved" Under | DEA
The district court held that Joshua and his parents do
not have statutory standing as "parties aggrieved" under |DEA s
right-to-sue provision, 20 US C 8§ 1415(i)(2). We concl ude

ot her wi se.
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Section 1415(i)(2) provides that "[a]ny party aggrieved
by the findings and decision made [in the final stage of the due
process hearings] . . . shall have the right to bring a civi
action . . . in a district court of the United States." The
guestion here is whether this | anguage permts plaintiffs who were
successful before the hearing officer to sue when the school system
nei ther appealed fromnor conplied with the final adm nistrative
order and all parties agree on the continued need for services.

The district court found that Joshua and his parents were
not "aggrieved" because they had prevailed at the adm nistrative
heari ng. The Fourth Circuit has concluded that plaintiffs in
simlar circunstances | acked statutory standi ng under the anal ogous
provi sion of |IDEA s predecessor statute, the Education for Al

Handi capped Chil dren Act (EHA). Robinson v. Pinderhughes, 810 F. 2d

1270, 1275 (4th Cr. 1987). The Third Circuit has declined to

reach the question under |DEA. Jereny H v. Munt Lebanon Sch

Dist., 95 F. 3d 272, 278 &n.10 (3d Cr. 1996). Both courts, noting
the lack of a separate enforcenent provision in | DEA and the EHA
chose to inply a cause of action under 42 U. S.C. § 1983.

We conclude that Congress could not have intended to
| eave plaintiffs without an | DEA statutory renedy when t hey succeed
before the hearing officer and the school system does not appeal

the administrative decision but sinply fails to fulfill a
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continuing obligation to provide services.? Statutory phrases nust
be read not in isolation but in light of the statute's overall

structure and intent. United States v. Mrton, 467 U S. 822, 828

(1984). Congress could not have intended for a school systemto be
in a better position under |IDEA when it refuses to conply with a
final adm nistrative order and its conti nui ng obligations than when
it exercises its statutory right to appeal fromthe order. \Were
the school system exercises its right to appeal, the court is

enpowered by IDEA to issue injunctive relief. See Manchester Sch.

Dist. v. Cisman, 306 F.3d 1, 4 & n.3 (1st GCr. 2002) (hearing

appeal by school district); Zobrest v. Catalina Foothills Sch.

Dist., 509 US 1, 13 (1993) (upholding prelimnary injunctive
relief providing a deaf child with a sign |anguage interpreter).
It cannot be that a court is powerless under IDEA to issue
injunctive relief when the school system neither appeals from nor
conplies with a valid admnistrative order and its continuing
obligations. That woul d open a gaping hole in I DEA's coverage. It

would create incentives for school systens to drag out the

2 At oral argunment, the defendants stated that the
plaintiffs would not be without a renedy because they could seek a
wit of mandamus fromthe state court to enforce the adm nistrative
order. This is a concession that the order had continuing effect
inthese circunstances. Moreover, |DEA expressly allows plaintiffs
to seek relief in a federal forum See 20 U S.C. 8§ 1415(i)(2) (A
("[Ajction my be brought in any State court of conpetent
jurisdiction or inadistrict court of the United States . . . .").
And it is far fromclear fromthe def endants' sunmmary presentati on,
wi t hout briefing, that mandanus woul d be available in the Puerto
Ri co courts.
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adm ni strative process, not to appeal adm nistrative orders, not to
announce their intentions to refuse to conply with those orders,
and generally not to conply.

Such a result woul d undercut a nunber of | DEA's statutory
policies. It would render virtually neaningl ess the guarantee of
a free appropriate public education (FAPE). 20 U S.C. 8§ 1415(a).
It would undercut the integrity of the administrative process,
which parties are required to exhaust. See 8§ 1415(1)(2)(A);

Frazier v. Fairhaven Sch. Comm, 276 F.3d 52, 59 (1st Cir. 2002).

It would be contrary to Congress's instruction that the
adm ni strative order be final unless appealed in a civil action.
8§ 1415(i)(1). By undermning the finality of admnistrative
orders, it would inpact the "stay put" provisions of |DEA which
specify the conditions under which the educational placenent of a
child nust be mai ntai ned, 8 1415(j), and when such pl acenent may be
changed, 8 1415(k) (7). And the defendants' position would produce
| ong del ays, contrary to I DEA's policies favoring pronpt resol ution
of disputes in order to expedite the provision of FAPE to children
who may be at a formative stage of their intellectual devel opnent.

Amann v. Town of Stow, 991 F.2d 929, 932 (1st Cir. 1993).°3

3 The lack of a clause in IDEA that specifically provides
for judicial enforcenent of admi nistrative orders supports rather
t han undercuts our analysis. The |ack of an enforcenent clause
shows Congress's intent to reinforce the adm nistrative schene and
the requirenent that adm nistrative renmedi es be exhausted. Qur
result also reinforces that schene.
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W adopt the reading of “"parties aggrieved" as
enconpassing I DEA plaintiffs, such as Joshua and his parents, who
are aggrieved by the school systems failure to appeal fromand to
conply with the hearing officer's continuing, valid, and final
order.* In reaching this result, we read the "parties aggrieved"
| anguage in light of the clear statutory commands descri bed above.

2. Exhausti on of Administrative Renedi es

The defendants urge us to conclude that the plaintiffs

federal clainms are barred because of their failure to exhaust |DEA

adm ni strative renedies.®> The defendants argue that although the

4 W | eave open the question whether a cause of action
could also be inplied under 42 U S.C. § 1983. The Suprene Court
held that |IDEA' s predecessor statute, the EHA <created a
conprehensi ve renedy that barred application of 8§ 1983. Snmith v.
Robi nson, 468 U.S. 992, 1009 (1984). But Congress anended IDEA in
1986 in response to Smth, adding 20 U S . C. 8§ 1415(1), which
provides that "[n]Jothing in [IDEA] shall be construed to restrict
or limt the rights, procedures, and renedi es avail abl e under
other Federal I|aws protecting the rights of <children wth
disabilities." Qher circuits have read this as overturning Smth
and all ow ng | DEA-based 8§ 1983 cl ai s. See, e.qg., Susan N .
Wlson Sch. Dist., 70 F.3d 751, 763 (3d Gr. 1995); Ms. W v.
Tirozzi, 832 F.2d 748, 755 (2d G r. 1987). The First Crcuit has
not di scussed whether the anmendment overruled Smth, but it has
assunmed wi thout discussion that plaintiffs nay nake | DEA-based
clains under 8 1983 as long as admnistrative renedies are
exhausted. Frazier v. Fairhaven Sch. Comm, 276 F.3d 52 (1st G r
2002). Still, the Suprene Court has been cautious about finding
inmplied 8 1983 causes of action, Gonzaga Univ. v. Doe, 536 U S
273, 287 (2002), and the question was not squarely addressed in
Frazier.

5 | DEA requires plaintiffs to exhaust |DEA adni nistrative
remedi es before pursuing clains under other federal statutes for
relief also avail able under | DEA. | DEA provides that:

Nothing in [I DEA] shall be construed to restrict or limt
the rights, procedures, and renedi es avail abl e under the
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plaintiffs participated inthe Novenber 2001 adm ni strative hearing
and the August 2002 canpo neeting, the plaintiffs have not
exhausted adm nistrative renedies. The defendants' position is
that the plaintiffs were required to return to the hearing officer
and get another admnistrative order enforcing the original
deci sion, even though Joshua's |IEP team had determ ned that the
order needed to remain in effect. The district court rejected this
reasoni ng, and we agree.

The defendants rely on two argunents to support their
posi tion. First, the defendants argue that the admnistrative
order was valid only for the 2001-2002 school year. They correctly
note that IDEA requires a child' s IEP to be updated at | east once
ayear. 20 U S.C 8 1414(d)(4)(A(i). Fromthis, they leap to the
concl usi on that Joshua nust exhaust renedies by obtaining a new
order every school year before he nay seek review of the origina
order. This argunent, as to the original order, would create a

situation capable of repetition, evading review. See Board of

Education v. Row ey, 458 U S. 176, 186 n.9 (1982) (noting that

Constitution, the Americans with Disabilities Act of
1990, Title V of the Rehabilitation Act of 1973, or ot her
Federal laws protecting the rights of children wth
disabilities, except that before the filing of a civi
action under such laws seeking relief that is also
avai l abl e under [ subchapt er I of | DEA] , t he
adm ni strative] procedures [of |IDEA] shall be exhausted
to the sane extent as would be required had the action
been brought under this [subchapter].
20 U.S. C. § 1415(1).
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"[j]udicial review[of |IDEA clains] invariably takes nore than nine
nmonths to conplete, not to nmention the time consunmed during the
preceding state administrative hearings" and holding for this
reason that federal courts have jurisdiction to redress | DEA cl ai ns
from school years that have ended and to apply relief to future
school years).

Moreover, the prem se of the defendants' argunment is
factually incorrect. This is not a situation in which obligations
expired with the new school year or in which plaintiffs sought to
avoid the requirenent of an annual review of an I|EP. Joshua' s
speci al education team and his parents agreed at the August 2002
canpo neeting that he needed an interpreter for the third grade,
just as the hearing officer had determ ned earlier. Def endant
Elsie Trinidad, the director of the school, was present at the
neeting and agreed to nmake an urgent request for an interpreter.
That request was conmuni cated to the renmi ning defendants in the
August 9 letter fromthe superintendent of the school. |n essence,
the teamagreed that the order would continue to apply in the third
grade. Even now, the defendants do not argue either that they, as
t he Commonweal th or officers of the Commonweal th, could chall enge
this I ocal determ nation under Puerto Rico |law or that there is any
change in Joshua's condition that would affect his need for an
interpreter. At oral argunent and in the evidentiary hearing, they

conceded that Joshua still needs a sign |anguage interpreter.

-16-



Second, the defendants argue that, under 8§ 1415(1), no
other federal clains may be brought unless |IDEA admnistrative
renedi es are exhausted and t hat exhaustion requires atinely filing
of an IDEA suit for judicial review of the adm nistrative action.
This argunment fails. The plain |anguage of |DEA indicates that
judicial review is not itself a conponent of the exhaustion of

adm ni strative renedies. Section 1415(1) requires that before

sui ng under other federal statutes for relief also avail abl e under
| DEA, "the procedures under subsections (f) and (g) shall be
exhausted to the same extent as would be required [in an |DEA
suit]." Subsections (f) and (g) provide for local and state-Ievel
adm ni strative hearings. They do not provide for judicial review
of those hearings; such review is provided separately under

subsection (i). Cf. Frazier, 276 F.3d at 60-63 (referring to 8

1415(1) as requiring plaintiffs to "exhaust admnistrative

remedi es” under | DEA (enphasis added)).
3. Statute of Limtations
The district court held that the plaintiffs' clains under
the ADA and Rehabilitation Act were tinmely because the statute of
[imtations for civil actions in Puerto Rico is tolled until the
plaintiff's twenty-first birthday if the cause of action accrued

when the plaintiff was a mnor.?®

6 The court did not rule on the tineliness of the
plaintiffs' |DEA claimbecause it had dism ssed that clai mfor |ack
of statutory standing.
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The defendants argue that the plaintiffs' clains were
untinmely because, under IDEA, if plaintiffs are parties aggrieved,
they had to bring their court action within thirty days of the
Decenber 4, 2001 adm nistrative order. The defendants contend t hat
| DEA should borrow its statute of limtations from3 L.P.RA 8§
2172, which provides the statute of limtations for the Puerto Rico
Adm ni strative Procedure Act (APA), 3 L.P.R A 8 2175. They also
contend that because the ADA and Rehabilitation Act clains are
based on facts giving rise to an IDEA claim the statute of
limtations applicable under |DEA should apply to those clains as
wel | .

The plaintiffs' federal clains -- under |DEA the ADA
the Rehabilitation Act, and § 1983 -- all borrow the nost anal ogous
statute of limtations fromPuerto Rico law, provided that it does

not conflict with federal |aw or policy. See Wlsonv. Garcia, 471

U.S. 261, 267 (1985) (8 1983); Providence Sch. Dept. v. Ana C., 108

F.3d 1, 3 (1st Cr. 1997) (IDEA); Gaona v. Town & Country Credit,

324 F.3d 1050, 1055-56 (8th Gr. 2003) (ADA and Rehabilitation

Act); Downs v. Mass. Bay Transp. Auth., 13 F. Supp.2d 130, 136 (D

Mass. 1998) (sane). Even assum ng arguendo that the defendants are
correct that the state statute of limtations applicable to |DEA
clains should apply to all four federal clains regardless of the

nature of those clains, the plaintiffs' federal clains are tinely.
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Not all I DEA clains are necessarily governed by the sane
statute of limtations. In choosing statutes of limtations, this
court has bal anced three I DEA policy goals: the parental interest
in participation, the school's interest in speedy resolution of
di sputes, and the child s interest in receiving educational
entitlement. 1d. at 931-33. Thus, this court has applied a six-
year state limtations period for personal injury actions to |DEA
clainms for conpensatory education, which seek to obtain additional
education to make up for an earlier deprivation of FAPE, even
though it applies a thirty-day statute of limtations to revi ew of

| DEA adm ni strative hearings. Mirphy v. Tinberlane Regi onal Sch.

Dist., 22 F.3d 1186, 1192-94 (1st Cr. 1994). And the Eleventh
Crcuit has held that an IDEA claim for attorneys' fees arising
under 20 U S.C. § 1415(e)(4) has a different Iimtations period
t han an | DEA cl ai mseeki ng revi ew of the agency det erm nati on under

§ 1415(e)(2)." Zipperer v. Sch. Bd. of Seminole County, 111 F.3d

847, 851-52 (11th Cr. 1997).

The defendants urge the thirty-day limtations period for
judicial reviewof adm nistrative orders under the Puerto Ri co APA.
3 L.LP.RA § 2172 Wien the "character" of |IDEA clains is
"essentially one of review' of an adverse adm nistrative deci sion,

this court has borrowed such statutes of limtations. Ana C., 108

! | DEA has since been anended, so actions seeking judici al
review are brought wunder 8 1415(i)(2), whereas those seeking
attorneys' fees are brought under 8§ 1415(i)(3).
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F.3d at 3-5; Amann, 991 F.2d at 931-32 (quotation marks and
citation omtted). But the plaintiffs here are not in the sane
position as those nmerely seeking judicial review of adverse
adm ni strative orders. The plaintiffs, in turn, rely on Puerto
Ri co's one-year statute of limtations for personal injury actions,
31 L.P.R A 8 5298. But the year-long length of this limtations
period raises its own concerns. \Wen a disabled child is denied
| DEA benefits, pronpt resolution of the situation should be
encour aged. 8

We need not resolve these issues. Even under a thirty-
day statute of limtations, the plaintiffs' federal clains are
tinmely. The defendants argue that the Iimtations period accrued
when the admnistrative order issued on Decenber 4, 2001. This
rule has the absurd result of requiring the plaintiffs to bring
suit by January 4, 2002, before they had suffered the injury that
is the basis for their clains.

Instead, we hold that the plaintiffs' clains did not even
arguably begin to accrue until early Septenmber 2002 -- wthin

thirty days of the October 1, 2002 conplaint. The tine at which

8 The sane concern about pronpt resolution of |DEA clains
is raised by the district court's ruling that the statute of
l[imtations is tolled until children reach the age of majority.
The defendants present a legitimate concern that, under such a
rule, they could be held hostage for sone potential danages cl ai ns
based on I DEA, the Rehabilitation Act, or the ADA for as |long as
ei ghteen years. See 20 U.S.C § 1412(a)(1)(A) (IDEA coverage
begins at age three).
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this claimbegan to accrue is an i ssue of federal, not l|local, |aw
Under federal law, "the tinme of accrual of a civil rights actionis
when t he aggrieved party knows or has reason to know of the injury
which is the basis for his action or when facts supportive of a
civil rights action are or should be apparent to a reasonably

prudent person simlarly situated.” Rodriguez-Narvaez v. Nazario,

895 F.2d 38, 41 n.5 (1st Cir. 1990). While Joshua and his parents
were waiting for a response fromthe Departnent, they did not know
or have reason to know whether Joshua would be given a sign
| anguage interpreter for the school vyear. The superintendent's

letter indicated that the problem mght be solved "soon"™ and

"permanently"” if the Departnent intervened. It was reasonable to
have waited at |east until Septenber 2, 2002 -- el even days after
the delivery of the letter -- to conclude that the Departnent woul d

not conply. The plaintiffs' clains are not tine-barred.
C. Standards for Prelimnary Injunctive Relief

Al though a prelimnary injunctionis sonmetines said to be
revi ewed for abuse of discretion, the standard of revi ew depends on

the issue under consideration. See Langlois v. Abington Hous.

Auth., 207 F.3d 43, 47 (1st Gr. 2000). "[Plure issues of |aw
(e.g., the construction of a statute) are reviewed de novo,
findings of fact for clear error, and 'judgnent calls' wth

consi der abl e deference dependi ng upon the issue.” 1d.
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To obtain a prelimnary injunction, the plaintiffs bear
t he burden of denonstrating (1) a substantial |ikelihood of success
on the merits, (2) a significant risk of irreparable harmif the
injunction is withheld, (3) a favorabl e bal ance of hardships, and
(4) a fit (or lack of friction) between the injunction and the
public interest. MCGuire v. Reilly, 260 F.3d 36, 42 (1st Cir.
2001). The defendants contend that the district court erred in
granting the prelimnary injunction because the plaintiffs failed
to show a substantial |ikelihood of success on any of their federal
clainms and failed to denonstrate potential irreparable harm

1. Substanti al Likelihood of Success

There is sufficient evidence to support the district
court's conclusion that a sign | anguage interpreter was necessary
to provide Joshua the free appropriate public educati on guarant eed
to himunder |IDEA and the accommodations required for himunder §
504. The hearing officer determ ned in Decenber 2001 that |DEA
requires that Joshua be provided with a sign | anguage interpreter
and that his need was "urgent."” This determnation is final
because the defendants did not seek judicial review. 20 US.C 8§
1415(i)(1)(A). A nere eight nonths later, the defendants again
deprived Joshua of such an interpreter. Even assum ng arguendo
t hat t he def endants coul d present an argunent of changed conditions
wi t hout having first exhausted adm ni strative remnmedi es, no evi dence

has been presented in support of such an argunent. To the
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contrary, the defendants have conceded that Joshua is still in need
of an interpreter.

As to the Rehabilitation Act, the defendants argue, based
on interpretive regulations, that the plaintiffs have failed to
state a claim at all. They cite regulations stating that
"[a]ttendants, individually prescribed devices, readers for
personal use or study, or other devices or services of a personal
nature are not required under this section,” 28 CF. R 8§ 42.503(f),
and argue that this neans sign |anguage interpreters are not
covered.® The defendants left out two crucial sentences, perhaps
I nadvertently, in quoting this regul ation:

A [federal funding] recipient that enploys fifteen or
nore persons shall provide appropriate auxiliary aids to
qual i fi ed handi capped persons wth inpaired sensory,
manual , or speaking skills where a refusal to nake such
provi sion would discrimnatorily inpair or exclude the
participation of such persons in a program or activity
recei ving Federal financial assistance. Such auxiliary

aids may include brailled and taped material, qualified
interpreters, readers, and tel ephonic devices.

Id. (enphasis added). The regulation's reference to "qualified
interpreters” neans that the earlier |anguage of 8 42.503(f) does

not undercut the plaintiffs' showi ng of a substantial |ikelihood of

o Al though the defendants contend that 28 CF.R 8§
42.503(f) applies to both the ADA and the Rehabilitation Act, the
regulationin fact applies only to the Rehabilitation Act. Section
42.503(f) refers only to discrimnation in federally funded
prograns and is listed in a subpart entitled "Nondiscrimnation
Based on Handicap in Federally Assisted Prograns or Activities--
| mpl ement ati on of Section 504 of the Rehabilitation Act of 1973."

-23-



success. The defendants do not point to any differences between
the coverage of |IDEA and 8 504 that would be material here.

There was no abuse of discretion in finding a substanti al
l'i kel i hood of success on the nerits wunder |IDEA and the
Rehabi litation Act.?

2. I rreparabl e Harm

The district court did not abuse its discretion in
determining that, without a sign | anguage interpreter and with no
i mredi at e prospects of one, Joshua would suffer irreparable harm
At the evidentiary hearing and oral argunent, the defendants argued
that they intended to conply with the adm nistrative order but had
difficulty obtaining a certified sign | anguage interpreter. They
suggested that the denial of prelimnary injunctive relief would
not cause irreparabl e harmbecause Joshua woul d be provided with an
interpreter as soon as one becane readily available. The
def endants' argunent is at odds with other positions that they have
taken in this litigation and with the Departnment of Education's
sil ence when Joshua's parents and the Maria Bas de Vasquez Schoo

rai sed the urgent need for an interpreter in August 2002.

10 As to the ADA, there is an anal ogous regul ation stating
that "[t]his part does not require a public entity to provide to
individuals with disabilities . . . ‘individually prescribed
devi ces, such as prescription eyeglasses or hearing aids . . . or
services of a personal nature including assistance in eating,
toileting, or dressing.”" 28 CF.R 8§ 35.135. This rule does not
appear to exclude the provision of sign |anguage interpreters from
the coverage of the ADA. But we need not resolve this issue, as
the other two grounds suffice.
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Def ense counsel conceded in the evidentiary hearing that
the interpreter position had not even been advertised. Over two
nont hs passed between the Departnent's receiving notice of the
probl emfromJoshua's parents and the district court's decision in
the case, and at no point did the defendants notify Joshua and his
parents or the district court that they had sol ved the probl em by
finding an interpreter. When ordered to provide a certified
interpreter by the district court in Novenmber 2002, the defendants
procured one within ten days. These facts adequately support the
conclusion that, wthout prelimnary injunctive relief, Joshua
woul d |ikely not be provided with an interpreter in the imredi ate
future.

The evi dence al so supports the conclusion that, wthout
a sign language interpreter and with no i medi at e prospects of one,

Joshua would suffer irreparable harm See Blackman v. Dist. of

Colunbia, 185 F.R D. 4, 7 (D.D.C. 1999) (finding irreparable harm
in that case because "at the rate at which a child devel ops and
changes, especially one at the onset of biol ogical adol escence

, a few nonths can make a world of difference” in harmto a
child' s educational developnent). Not all cases of delay or non-
conpliance with a hearing officer's final |IDEA order wll
necessarily result in irreparable harm Here, though, Joshua was

destined to spend a silent, fruitless year in school with only the
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nost renote hopes of being educated. By the tine the injunction
i ssued, one third of that school year had already el apsed.
3. Bal ance of Hardships and the Public Interest

The district court did not abuse its discretion in finding
that the factors regardi ng the bal ance of hardshi ps and the public
interest favor the plaintiffs. The defendants do not even argue
t hese points on appeal .

We affirmthe grant of prelimnary injunctive relief.

III.

A Scope of Appellate Jurisdiction Over Denial of Mtion To
Di sm ss on El eventh Anmendnent G ounds

The defendants noved to dismss the plaintiffs' danages
cl ai ms, arguing that, under the El eventh Amendnent, they are i mune
from any and all clains for nonetary relief. | mportantly, for
pur poses of appellate jurisdiction, the defendants did not argue
that some damages cl ai ns may be asserted agai nst thembut not ot her
ones. ' The district court denied the defendants' notion. This

court has jurisdiction to hear an interlocutory appeal fromthat

1 Qur exercise of appellate jurisdiction over the El eventh
Amendnent issue is perfectly consistent wth Espinal - Dom nguez v.
Commonweal th of Puerto Rico, No. 03-1551 (1st Gr. 2003). In

Espi nal - Dom nguez, this court found that it |acked appellate
jurisdiction over an interlocutory appeal from the denial of
El event h Amendnent i mmunity where the defendant asserted i mMmunity
fromsone, but not all, fornms of nonetary relief. 1d. slip op. at
17. Here, the defendants have asserted i mmunity against all forns
of nonetary relief, which is the classic situation under P.R
Aqueduct & Sewer Auth. v. Metcalf & Eddy, Inc., 506 U S. 139
(2003) .
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deni al . P. R. Aqueduct & Sewer Auth. v. Metcalf & Eddy, Inc., 506

U S. 139, 147 (1993). CQur review of this issue is plenary.

Two questions arise as to the scope of appellate
jurisdiction in this case. The first issue is whether the
def endants' summary notice of appeal covers the denial of the
notion to dismiss.*? Fed. R App. P. 3(c) requires that a notice
of appeal "designate the judgnent, order, or part thereof being
appealed from" The defendants' notice of appeal refers only to
"Prelimnary Injunction Order . . . issued and entered on Novenber
1, 2002." This notice could be read as appealing only the part of
the Novenmber 1 order granting a prelimnary injunction
Alternatively, it could be stretched to enconpass the entire
Novenber 1 order, including the court's denial of the notion to
di sm ss. Because the plaintiffs did not object to the anbiguity of
the notice and both sides briefed the El eventh Arendnent issue, we
read the notice of appeal liberally to cover both parts of the

Novenber 1 order. See Blockel v. J.C. Penney Co., 337 F.3d 17, 23-

24 (1st Gir. 2003).

12 Thi s di scussi on assunes ar guendo t hat we woul d be nei t her
requi red nor authorized to review the El eventh Arendnent issue if
t he defendant had failed to provide an adequate notice of appeal.
Odinarily, a court nust consider questions of subject matter
jurisdiction even if not covered by the notice of appeal. See
Seale v. INS, 323 F.3d 150, 152 n.1 (1st Gr. 2003). Unlike with
i ssues of subject matter jurisdiction, however, courts are not
required to decide El eventh Anendnent issues not properly before
them Patsy v. Bd. of Regents, 457 U S. 496, 515 (1982). In any
event, the notice of appeal, as described above, is adequate,
al beit barely so.
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The second issue is whether this court has appellate
jurisdiction to address the defendants' claimthat the conplaint
fails to state any claimfor damages under any theory because the
statutes invol ved provide for no nore than equitable renedies. The
defendants urge that these argunents be reached before reaching
their Eleventh Amendnment argunent. The issue is one of first
I npression for us. Although the "collateral order" doctrine all ows
this court to hear interlocutory appeals fromdenials of notions to

di sm ss based on El eventh Anmendnent i munity, !®* see Metcal f & Eddy,

Inc., 506 U S at 147, the United States, as intervenor, argues
that, in adjudicating those appeals, we nmay not address whet her the
plaintiffs have stated, under any theory, a danages cl ai m agai nst
whi ch El eventh Anmendnent immunity can be asserted. M ndful that
the Suprenme Court has not yet decided this question, we disagree.

In Swint v. Chanmbers County Conm ssion, 514 U.S. 35

(1995), the Suprene Court made clear that although the court of
appeal s had collateral order jurisdiction over an interlocutory
appeal from a denial of qualified imunity to individual police

officers, it did not have pendent jurisdiction over the appeal of

13 The collateral order doctrine allows courts to hear
appeals from judgnments that are not conplete and final if they
"fall in that small class which finally determine clains of right

separable from and collateral to, rights asserted in the action,
too inportant to be denied review and too i ndependent of the cause
itself to require that appellate consideration be deferred unti
the whole case is adjudicated.” Cohen v. Beneficial Ind. Loan
Corp., 337 U S. 541, 546 (1949).
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anot her party, a county conm ssion, on a claimthat the sheriff was
not its policymaker. [d. at 41-43. The Court held that the court
of appeals does not have discretion to exercise pendent
jurisdiction when the otherwi se unappealable issue is not
"inextricably intertwined" with the issue on collateral order
appeal .* 1d. at 48-51. The Court |eft open the question of the
scope of appellate jurisdiction when the issues are inextricably
intertwined. 1d. at 51.

Here, the question whether a cause of action for damages
exists is inextricably intertwined with the issue of Eleventh

Anendnent inmunity. Under Ex parte Young, state officers do not

have Eleventh Amendnent immunity from clains for prospective
I njunctive relief. 209 U. S at 155-56, 159-60. The El eventh
Amendnent issue arises only as to nonetary relief. Sound doctrine
supports the exercise of jurisdiction over the availability of
nonetary relief as part of our interlocutory jurisdiction over pure
claims of Eleventh Amendnment immunity. First, assertion of such
jurisdiction is in keeping with the rule that courts should avoid
deci ding constitutional issues if non-constitutional grounds are

avai |l abl e. See Ashwander v. Tenn. Valley Auth., 297 U S. 288, 347

14 This court had prefigured this issue in Roque-Rodriguez
v. Lema Myya, 926 F.2d 103, 105 & n.2 (1st Gr. 1991) ("[T]his
circuit has refrained fromattenpting to exerci se pendent appell ate
jurisdiction over matters beyond those bound up in the qualified
imunity inquiry."” (internal quotation wmarks and citation
omtted)).
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(1936) (Brandeis, J., concurring); Geenless, 277 F.3d at 607-08
(applying this rule in the Eleventh Anendnent context). Second,
i ke the Supreme Court's rejection of the doctrine of hypotheti cal

jurisdiction, Steel Co. v. Citizens for a Better Env't, 523 U S

83, 94 (1998), it avoids the issuance of advisory opinions. See
id. at 101. Third, it is in keeping wth the rationale of Parella

v. Retirenent Board of the Rhode 1sland Enpl oyees' Retirenent

System 173 F.3d 46 (1st Cr. 1999), which this court has

repeatedly endorsed. See, e.qg., Restoration Pres. Masonry, Inc. v.

G ove Eur. Ltd., 325 F.3d 54, 59-60 (1st G r. 2003); Seale v. NS,

323 F.3d 150, 155 (1st Cir. 2003); Geenless, 277 F.3d at 607
Parel |l a recogni zed that courts should avoi d unnecessarily reaching
El eventh Anmendnent issues because, inter alia, doing so can

squander scarce judicial resources and force defendants to expend

resources Ilitigating Eleventh Anendnent questions when not
necessary to resolve the case. 173 F.3d at 56. Those sane
concerns apply here. It is inportant that it is the party claimng

El eventh Anendnment immunity that asks us to decide first whether
any claimfor danages is asserted at all.

The United States relies on Bell Atlantic-Pennsyl vani a,

Inc. v. Pennsylvania Public Uility Conmm ssion, 273 F.3d 337 (3d

Cir. 2001). That opinion does not support the governnent's broad

argunent. The Third Crcuit in Bell Atlantic was concerned with

whet her, when hearing an interlocutory appeal fromthe denial of a
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notion to dismss based on qualified imunity, it also had
jurisdiction under the collateral order doctrine to hear the very
different issues of res judicata and the statute of limtations.
Id. at 344. Like the Third Crcuit, we agree that not every issue
raised by the denial of a pre-trial notion to dismss my be
reached on col |l ateral order appeal; indeed, nost nay not be. But
our jurisdiction extends to the i ssue whet her damages are avail abl e
at all because that issue is inextricably intertwined with the
i ssue of Eleventh Anmendnent immunity, which arises only if such
danmages are avail abl e. *®
B. Avai l ability of Damages

Not all of the plaintiffs' clainms create a cause of
action for damages.

1. Section 1983

No cause of action for damages is stated under 42 U. S. C

§ 1983 against a state, its agency, or its officials acting in an

official capacity. WIIl v. Mch. Dept. of State Police, 491 U.S.

58, 71 (1989).

15 We do not decide whether the individual defendants had
sufficient involvenent to be liable to the plaintiffs for danages,
cf. Koslaw v. Commonweal th of Pennsylvania, 302 F.3d 161 (3d Cr
2002), as that issue is not inextricably intertwned with the
El eventh Anendnent question and |ies beyond our appellate
jurisdiction.
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2. | DEA

W conclude that tort-1ike noney damages, as opposed to
conpensatory equitable relief, are not available under |DEA
Awar ds of conpensatory education and equitable renmedies that
i nvol ve t he paynent of noney, such as rei nbursenents to parents for
expenses incurred on private educational services to which their
child was | ater found to have been entitled, remain avail abl e, but
the plaintiffs here have not pled clains for such renedies.

This circuit has foreshadowed our holding that noney
damages are not avail able under | DEA It has noted in dicta
Wi t hout discussion "the fact that the array of renedi es avail able
under the | DEA does not include noney damages."” Frazier, 276 F.3d
at 59. And it has held that danages were not avail abl e under the
I dentical renedial |anguage of the Education for Al Handi capped

Children Act (EHA), I DEA' s predecessor statute. Doe v. Anrig, 692

F.2d 800, 812 (1st Gir. 1982).

Qur conclusion follows the | ead of the Suprene Court and
our sister circuits. Under the identical renedial |anguage of the
EHA, the Supreme Court held that the district court could order
rei mbursenent of private educational expenses because -- and the
Court was enphatic on this point -- such reinbursenent did not

constitute damages. Sch. Comm of Burlington v. Dep't of Educ.

471 U. S. 359, 370-71 (1985). Fol |l owi ng Burlington, nost courts

have found that tort-like noney damages are not avail abl e under
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| DEA even t hough the statutory | anguage does not expressly preclude
such damages.'®* W agree with the reasoning of these courts that
IDEA's primary purpose is to ensure FAPE, not to serve as a tort-

| i ke mechani smfor conpensating personal injury. See, e.qg., Polera

v. Bd. of Educ., 288 F.3d 478, 486 (2d Gir. 2002).

3. Section 504 of the Rehabilitation Act and Title Il of the
ADA

The law renmains sonewhat undeveloped as to the
avai l ability of damages on these pleadings under Title Il and §
504. Part of the difficulty arises fromthe overl appi ng nature of
[iability under these statutes and under IDEA. All three statutes
may be available to redress particular denials of a free
appropriate public education, depending on the context. |DEA and

8 504 apply simlar standards for substantive relief,! and al t hough

16 See Polera v. Bd. of Educ., 288 F.3d 478, 483-86 (2d Cir.
2002) (damages not avail able under I1DEA); Wtte v. dark County
Sch. Dist., 197 F. 3d 1271, 1275 (9th Cr. 1999) (sane); Sellers by
Sellers v. School Bd., 141 F. 3d 524, 526-27 (4th G r. 1998) (sane);
Charlie F. by Neil F. v. Board of Educ., 98 F. 3d 989, 991 (7th Gr.
1996) (sane); Heidemann v. Rother, 84 F.3d 1021, 1033 (8th Cr.
1996) (sane); Crocker v. Tenn. Secondary Sch. Athletic Ass'n, 980
F.2d 382, 386-87 (6th Gr. 1992) (damages not avail abl e under EHA)
Manecke v. School Bd., 762 F.2d 912, 915 n.2 (11th G r. 1985)
(sane).

1 The deni al of FAPE obviously gives rise to a substantive
claimunder IDEA. 20 U. S.C. § 1412. The regul ations inplenenting
8 504 parallel IDEA s |anguage regarding substantive clains,

requiring public schools receiving federal funding to "provide a
free appropriate public education to each qualified handi capped
person who is in the recipient's jurisdiction." 34 CF.R 8
104.33(a). But it may be that children can qualify as di sabled for
purposes of 8§ 504 but not IDEA. See Muller v. Conm on Specia
Education, 145 F.3d 95, 100 n.2 (2d Cr. 1998); but see N.L. v.
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Title Il enploys different wording,*® none of those differences
appears to be material on these facts. Gven the simlarities in
t he substantive standard for relief, the question arises whether
the availability of damages should differ under these three
statutes.

Al t hough damages are sonetines avail abl e under § 504 and
Title Il in certain circunstances, if federal policy precludes
noney danages for IDEA clains, it would be odd for damages to be
avai | abl e under another vehicle, such as 8 504 or Title Il, where
the underlying claimis one of violation of IDEA. Several circuits
have barred noney danages under 42 U.S.C. § 1983 for |DEA-based
clainms for precisely this reason.*® This circuit held twenty years

ago that danmamges for the denial of FAPE should not be avail able

Knox County Schs., 315 F.3d 688, 696 & n.5 (6th Cir. 2003)
(di sagreeing and col |l ecting cases to the contrary). And it may be
that 8 504 clains require some show ng of deliberate indifference
not required by IDEA. See Sellers, 141 F. 3d at 528-29.

18 Title Il of the ADA is violated if (1) the child is a
qualified individual with a disability, (2) he or she was denied
the benefits of public educational services, progranms, or
activities, excluded fromparticipating in such services, prograns,
or activities, or otherw se discrimnated against, and (3) that
denial was by reason of his or her disability. See Race v.
Tol edo-Davila, 291 F.3d 857, 858 (1st G r. 2002).

19 See Sellers, 141 F.3d at 529-31; Heidenmann, 84 F.3d at
1033; Crocker, 980 F.2d at 386-87 (EHA). The Third Circuit,
however, has disagreed. See WB. v. Mtula, 67 F.3d 484, 494-95
(3d Cir. 1995) (approving danmages under both 8§ 504 and 8§ 1983 for
| DEA- based cl ains). And this circuit has assuned w thout
di scussi on t hat damages were avail abl e under § 1983 for a violation
by a town school systemof IDEA rights. Frazier, 276 F.3d at 59-
60.
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under 8 504 because they were not avail able under the EHA, |DEA s

predecessor statute. Colin K. by John K. v. Schmidt, 715 F.2d 1

9-10 (1st Cir. 1983). But the Commonwealth has not briefed this
i ssue to us, and we are reluctant to resolve it.

Even assum ng arguendo that damages are avail abl e under
8§ 504 and Title Il in cases such as this, despite being precluded
under | DEA, the question al so ari ses whet her damages are avail abl e
on the facts alleged in these pleadings. The conpl aint seeks
conpensatory and punitive damages for econom c and enotional harm
and pain and suffering caused by the denial of FAPE.

Punitive damages are clearly not avail able on either the
8 504 or the Title Il claim Barnes v. Gorman, 536 U.S. 181, 189
(2002).

To state a clai mfor conpensatory damages, the plaintiffs
nmust clear two hurdles. First, private individuals my recover
conpensat ory danages under 8 504 and Title Il only for intentional

di scri m nati on. See Al exander v. Sandoval, 532 U S. 275, 280-81

(2001).2° Here, the plaintiffs clear this hurdle because the

conplaint, with all reasonable inferences drawn in its favor,

20 Al exander v. Sandoval, 532 U.S. 275 (2001), holds that
conpensatory damages are available wunder Title VI only for

I ntentional discrimnation. |d. at 280-81 (citing Guardi ans Ass'n
v. CGvil Serv. Commn, 463 U.S. 582 (1983)). Section 504 of the
Rehabilitation Act and Title Il of the ADA borrow their renedies

fromTitle VI of the Gvil R ghts Act of 1964, 42 U . S.C. § 2000d et
seq. See 42 U S. C. 8§ 12133 (Title Il of the ADA borrows renedies
from the Rehabilitation Act); 29 USC 8§ 794a(a)(2)
(Rehabilitation Act borrows renedies fromTitle VI).
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all eges intentional discrimnation.? The defendants deny that
there was any wongful intent, but at this stage, we nust credit
t he pl eadi ngs.

Second, the plaintiffs nmust showthat the type of damages
al | eged are avail abl e as conpensat ory damages under 8 504 and Title
. The Suprenme Court has held that conpensatory damages are
general ly avail abl e under both statutes. 1d. at 279-80; see also

Franklin v. OGamnnett County Pub. Sch., 503 U S. 60, 66 (1992)

("[We presune the availability of all appropriate renmedi es unl ess
Congress has expressly indicated otherwise."). The Court has not
defined the content of "conpensatory danages” in this context.
QO her courts are divided over whet her conpensatory danages under §
504 and Title Il include damages for enotional harm or pain and

suffering caused by the denial of FAPE. 2> This court held that such

21 The conplaint alleges that the defendants claimed "t hey
[were] exenpt from conmplying with federal |aw that rmakes
di scrimnation based [on] disability unlawful."” It also alleges
that the defendants' "conduct [was] irrational, arbitrary and

unreasonable and is but a pretext" for discrimnation, and that
the "defendant[s] ha[ve] engaged for years in a pattern and
practice of di scrim nating agai nst some chil dren W th
disabilities."

22 Conpare United States v. Forest Dale, Inc., 818 F. Supp.
954, 970 (N.D. Tex. 1993); Rivera Flores v. P.R Tel. Co., 776 F
Supp. 61, 71 (D.P.R 1991); Jenkins v. Skinner, 771 F. Supp. 133,
136 (E.D. Va. 1991); Anericans Di sabled for Accessible Pub. Transp.
v. Skywest Airlines, 762 F. Supp. 320, 325 (D. Utah 1991); wth
WB., 67 F.3d at 495 (declining to preclude conpensatory danages
fromgeneralized pain and suffering caused by the denial of FAPE,
but noting that educational services are often nore val uabl e than
any noney danmages that could be awarded); Kuntz v. Gty of New
Haven, 9 A D.D. 1318 (D. Conn. 1993); Zaffino v. Surles, 9 AD.D
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damages were not avail abl e when there was no evi dence of econonic
harm or aninus toward the disabled, but |left open the question of
whet her such damages could be available in other circunstances.

Schultz v. Young Men's Christian Ass'n of U.S., 139 F. 3d 286, 290-

91 (1st Cr. 1999). It is unclear at this stage whether there has
been econom ¢ harm plaintiffs have pled that such harmexists, and
since we nmust credit that pleading, that suffices for present
pur poses.

At this point, we cannot say with certainty that a
damages award under 8§ 504 or Title Il is precluded on these
pl eadi ngs, at | east for intentional conduct causing econom ¢ harm
Thus, we address the El eventh Anendnent issue.

C. El event h Amendnent | nmunity
1. Title Il of the ADA
Puerto Rico is treated as a state for purposes of

El eventh Anendnent inmmunity. P.R Ports Auth. v. MV Munhattan

511 (S.D.N. Y. 1995); Sunes v. Andres, 938 F. Supp. 9, 13 (D.D.C
1996); Doe v. District of Colunbia, 796 F. Supp. 559, 571-73
(D.D.C. 1992); cf. Davis v. Mnroe County Bd. of Educ., 526 U. S.
629, 650 (1999) (allowi ng private damages action under Title |X
whi ch enploys a simlar renedial schene, to redress the denial of
"access to the educational opportunities or benefits" because of
i ntentional sex discrimnation, but not characterizing such danmages
as conpensation for nmental distress).

The Suprenme Court's recent decision in Barnes v. Gornan,
536 U.S. 181 (2001), creates even nore uncertainty regarding this
I ssue by suggesting that renedies under Title VI could be limted
to those avail able under contract law. 1d. at 187-88 & n.2; see
al so The Suprenme Court, 2001 Term -- Leading Cases, 116 Harv. L.
Rev. 312, 317-18 (2002).
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Prince, 897 F.2d 1, 9 (1st Gr. 1990). The issue whether the
El event h Amendnment precl udes danages actions agai nst states, state
agencies, and state officers in their official capacities under
Title Il of the ADA is pending before the Suprenme Court in Lane v.

Tennessee, 315 F. 3d 680 (6th Cr.), cert. granted, 123 S. C. 2622

(2003) (nmem). Accordingly, we direct the district court to stay
al | proceedings as to such ADA damages clains (but not as to § 504
damages clains) until Lane is decided.
2. Section 504 of the Rehabilitation Act

The Commonweal th argues that it has not waived immunity
under the Rehabilitation Act. Title VI, fromwhich § 504 of the
Rehabilitation Act borrows its renedies, provides that "[a] State
shall not be inmune wunder the Eleventh Anendnent of the
Constitution of the United States fromsuit in Federal court for a
violation of section 504 of the Rehabilitation Act of 1973." 42
U S.C. 8§ 2000d-7. The United States has intervened to argue, inter
alia, that under § 2000d-7, the Comonwealth has waived any
El eventh Anendment inmmunity that it may have had by applying for
and accepting federal funds for the prograns involved. W agree.

The defendants respond first that Congress cannot seek a
wai ver of El eventh Amendnent inmunity under 8 504 unl ess Congress
has first established that it has the power to abrogate a state's
constitutional immunity. They thus argue that we nust reach the

question of Congress's power to abrogate. The defendants' position
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is illogical and would render the entire waiver doctrine
irrelevant. The two questions -- whet her Congress has the power to
subj ect Puerto Rico to suit under 8 504 by abrogating its imunity
and whet her Puerto Rico waived any inmunity it may have had under
8 504 by accepting federal funds -- are separate. W need not
address Congress's power to abrogate because we find that Puerto
Rico waived any imunity it had.

Puerto Rico appears to argue that Congress may never
require a wai ver of Eleventh Amendnment inmunity as a condition of
federal funding.?® The Suprenme Court has flatly rejected this
argunent . The Court has repeatedly held that Congress nmay
condition the recei pt of federal funds on a state's relinqui shment

of certainimunities. E.g., Coll. Sav. Bank v. Fla. Prepaid Post-

Secondary Educ. Expense Bd., 527 U.S. 666, 686 (1999) (noting the

ci rcunst ances under whi ch Congress may condition the exerci se of an
Article | power on a state's agreenment to relinquish Eleventh
Anendment i nmunity); Alden v. Mine, 527 U S. 706, 755 (1999)
("[T] he Federal Governnent [does not] |ack the authority or neans
to seek the States' voluntary consent to private suits.");

At ascadero State Hosp. v. Scanlon, 473 U S. 234, 247 (1985)

(indicating that Congress may "condition participation in

23 Congress purported to enact 8 504 pursuant to 8 5 of the
Fourteenth Anendnent. See Welch v. Texas Dep't of H ghways &
Public Transp., 483 U S. 468, 472 n.2 (1987). 1In enacting 8§ 2000d-
7, however, Congress also acts under the Spending C ause.
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prograns funded [by statute] on a State's consent to waive its
constitutional imunity," provided that Congress speaks with a
cl ear voice).

Puerto Rico al so appears to argue that Congress's power
under t he Spendi ng C ause does not enconpass the ability to require
a wai ver under 8 504. We disagree, as has every other circuit to

have consi dered this argunment. See AW v. Jersey Cty Pub. Schs.,

341 F.3d 234, 242-44 (3d Cir. 2003); Lovell v. Chandler, 303 F.3d

1039, 1051 (9th Gir. 2002); JimC v. United States, 235 F. 3d 1079,

1080-81 (8th G r. 2000) (en banc).
For the reasons well-articulated by the Third Crcuit in
A W, 341 F.3d at 241-44, there is no serious challenge to 8§ 2000d-

7 under the Spending C ause. Under South Dakota v. Dole, 483 U. S.

203 (1987), Spending Cause legislation nmnust satisfy five
requirenents: (1) it nust be in pursuit of the "general welfare,"
(2) conditions of funding nust be inposed unanbi guously, so states
are cogni zant of the consequences of their participation, (3)
conditions nust not be "unrelated to the federal interest in
particular national projects or prograns” funded under the
chal  enged | egislation, (4) the |egislation nust not be barred by
ot her constitutional provisions, and (5) the financial pressure
created by the conditional grant of federal funds nust not rise to
the | evel of conpulsion. [d. at 207-08, 211. The first and fourth

requi renents are clearly satisfied here, and the second requi renent

- 40-



is as well, for the reasons articulated below. As to the third
requi renent, § 2000d-7 is manifestly related to Congress's interest
in deterring federally supported agencies from engaging in
disability discrimnation. A W, 341 F.3d at 243-44. As to the
fifth requirement, Congress's requirenent that states waive
immunity as to 8 504 in exchange for federal funding is not
coercive. The waiver is as to the particular program or agency
that receives federal funds. See 29 U. S.C. § 794(a). Puerto Rico
has the choice of accepting federal funding elsewhere in its
government while declining federal funding for its Departnent of
Educati on.

Puerto Rico has clearly waived its Eleventh Amendnent
i munity under 8 504. Section 504 applies only to recipients of
federal funding.?® The Departnent of Education does not dispute

that it received federal funds at all relevant tines.?® Because

24 Section 504's renedies provision, 29 U S. C § 794a(a)(2),
provides that "[t] he renedi es, procedures, and rights set forth in
title VI of the Cvil R ghts Act of 1964 shall be available to any
person aggrieved by any act or failure to act by any recipient of
Federal assistance or Federal provider of such assistance under
section 504 of this title" (enphasis added).

25 Puerto Rico and its local governnents received $4.8
billionin federal grants in 2002. U.S. Census Bureau, Federal Aid
to States for Fiscal Year 2002, at 1 tbl. 1 (2003). O that, $650
million was fromthe U S. Departnent of Education for prograns such
as special education, bilingual education, educational research,
speci al education and rehabilitative services, vocational and adul t
educati on, primary and secondary educati on, post secondary
educati on, and student financial assistance. 1d. at 5tbl. 1, A-4
to A7. O that, $77.8 mllion was for special education. 1d. at
5tbl. 1 (2003).
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we find that Congress has clearly expressed its intent to require
wai ver, the Conmonwealth has waived its immunity by accepting

federal funds. See Arecibo Cnty. Health Care, Inc. v. Puerto R co,

270 F.3d 17, 24-25 (1st Cir. 2001).
Congress's intent to require waiver is clear, as the
history of 8§ 2000d-7's enactnent denonstrates. In 1985, the

Supreme Court in Atascadero State Hospital v. Scanlon, 473 U. S. 234

(1985), held that 8 504 did not contain a clear congressional
intent to require waiver. Id. at 247. In response, Congress
enacted 8 2000d-7. As the Court noted in Lane v. Pena, 518 U.S.
187 (1996), 8§ 2000d-7 is an unequivocal expression of Congress's
intention to require waiver of states' El eventh Anendnment immunity
as a condition of federal financial assistance under the
Rehabilitation Act. [d. at 198.

The majority of circuits that have addressed the issue
have also held that § 2000d-7 unanbiguously requires states to
wai ve their El eventh Anendnent inmunity. See AW, 341 F. 3d 242-44
(3d Cr. 2003); N hiser v. Ohio EPA, 269 F.3d 626, 628 (6th Cr.
2001); JimC , 235 F.3d at 1081-82; Stanley v. Litscher, 213 F.3d

340, 344 (7th Cr. 2000); Pederson v. La. St. Univ., 213 F.3d 858,

875-76 (5th Cr. 2000); Sandoval v. Hagan, 197 F.3d 484, 493-94

(11th Gr. 1999), rev'd on other grounds, 532 U S 275 (2001);

Litman v. George Mason Univ., 186 F.3d, 544, 554 (4th Cr. 1999);
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Cark v. California, 123 F.3d 1267, 1271 (9th Cr. 1997). The

Commonweal t h, by accepting federal funds, has waived its i munity.

The Commonweal th tries to avoid this result by arguing
that even after Congress has expressed a clear intent to require
wai ver and a state has accepted federal funds pursuant to that
wai ver provision, further proof nmay be required that a state
know ngly and voluntarily waived inmunity. W reject any such
requi renent. Further proof is not necessary under the law of this
circuit.?® To the extent that the defendants rely on reasoning in
two cases fromthe Second and Fifth Grcuits, Garcia v. S.UN.Y.

Heal th Sci ences Center, 280 F.3d 98, 115 & n.5 (2d Cr. 2001); Pace

v. Bogalusa Gty Sch. Bd., 325 F. 3d 609, 615-18 (5th Cr. 2003), we

reject this reasoning, as have three other circuits. See AW, 341

F.3d at 250-54; Doe v. Nebraska, 345 F.3d 593, 601-04 (8th Gr.

26 I n any event, the Conmonweal th's argunent that its waiver
was unknowi ng and i nvoluntary would fail even if such further proof
were necessary. The Commonwealth argues that its waiver was

unknowing for two reasons: (1) Puerto R co started accepting
federal funds before the Suprene Court's nodern El eventh Amendnent
jurisprudence, which started in 1996 with Semnole Tribe v.
Florida, 517 U S. 44 (1996), and (2) until the decision in Bd. of
Trs. of Univ. of Ala. v. Garrett, 531 U S. 356 (2001), it did not
know that it had a valid El eventh Anmendnment defense to be waived.
But the acceptance of the federal funds relevant to the events in
this case (which started i n August 2001) occurred after Garrett was
deci ded in February 2001. And any possible issue of fair notice to
the Comonweal th was resol ved by the 1986 enactnent of § 2000d-7.

The Commonwealth also argues that Puerto R co needs
federal funds so badly that the waiver was not "voluntary." But,
as we noted earlier, Puerto R co may accept federal funding
el sewhere in its governnment while declining it for the agency
involved in this case. This does not rise to the |evel of
compul si on.
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2003); Garrett v. Univ. of Ala. at Birm nghamBd. of Trs., 344 F. 3d

1288, 1292-93 (11th Cir. 2003) (per curiam.
IV.
W affirmthe grant of the prelimnary injunction and the
deni al of Eleventh Amendnent inmmunity on grounds of waiver under 8§
504. We remand the case with instructions to stay the clains under
Title Il of the ADA, and for further proceedings consistent with

this opinion. Costs are awarded to the plaintiffs.
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